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Lori R. Lwsoxu Bfii). 

C^ai^ Public Confncu ft Teejuwlo^ Branch, Geneni] Legal Services 
L»en^ RcveniM Scxvicei^ Dqiamocnt of the Treasiny 
950L’£nflntl1aza, $.W. 24 Floor 
Vi/ashuigtoo, D.C. 200134 


“Rti 1S$ Free File Froeram 

Dear Ms. Laesan: 

Thank yoo fw your letter of March 18 requwmig advice regarding the Internal Revenue 
s«vice*s (“IRS") Ttat Piteprogratu. As you explained in yow letter, !hi« hi^ly successful program 
is neuing the ooncloiioa o/i t* third ftll tax-filing aeason, and the IRS is preparing to enter renewal 
ncgotations with the RwRl»AHianc«,U.C ["the Alliance"), rupreparation fbrthoac discussions, 
you have asked the Antitiudt Division to provide legal advice regarding the recent expanaion in the 
scope of fifte aeiviees olZkxed through the progiuri. WhOcthe original agraement between rhe IRS 
and the Alliance eoviriooed that ai lenat sixty pareent of Individiiat laxpayen would be eligible to 
rei;eive services throu^ fh* ptogram^ftis year ten out of twenty AlHance manbets offered their 
cerviKs widtoutrastrictifinto one-hundred percan of individual taxpayers, to connection with thia 
expansion, yon have Mked us to n^ond to two questions; 

(1) Given the agractnents in place, tsthe provisionoffteesorview lo alltaxpiyera cither 
aod-cempttitjve or a violation of the antitrust lawa? 

(2) Can tbc Treasuty Department/IRS* Free File Alliance, or twty other interested 
etakdioldtrs place limitaticos on the scope of offerings rahted to the FSree File program? 

questions. I would Kketo descriheniyundexstaoditiH ofhow 
the free rile program works and the recent expansion in program coverage. If my undessiandine 
ts mcoiiect in any material way, please advise me at your earliest convenience. 


X tk f fr ^ Frograin is a pubiic/privata partnership between the IRS 

S^«e« to Amencan taxpayers. The basic concept of the Free File 
program «that Alliance paztioipanta offfer free servitra to the public tough a web page hosted by 
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tne IKS «>vw.to.«>v. Tbit tnangtmat Miisfie* Consrcssiona) indication* 

rot supplanl the private decttode «ixi>reiw«ion indoacy h« rather should woit^ith Ac 

sector to make such services available to taxpayers. See. e.g’.. WA J^^rt 107-S75, « 38 <2002). 


The Alliance categorires it# members into five "tiers” according to lbs pwcentage of 
tixpayers to vvhoiti each member is willmg and able to provide &ee services. F<^ instance^ the 
Widest tier - Tier I' is reserved for those Cms that offer ftec servtces to over fifty percent of 
tixpavErs.' By proviiling eerttin benefits to fte higher ders, the tier structure aicoumgcs Alliance 
parti cipanu to expand thdrfieeofibrinss and thus collectively to aehievc the IRS’s goal of providing 
£’®e sesvices to at least sixty percent of the taxpaying public. 

Specifically,higber-Secmembert cacrive two feroisofmariceiiugprtority. First, htgher-ticr 
metnbctiartliiMdfliitontbeFKeRlewBbsite. Second.whenataxpayeruscsthewfibsite’sveijdor 
5 electiOA ‘ViaiTdi^to JdentiJ^fiBBJ that will provide hiin or her free services, toe wjgacd identifies 
hi^r*ticr membea first. According, a Tier 1 member always appears above a Tier 2 member 
either on the main fist page orvjs theselection ^ard. Within tiei^ however, there is no advantage 
given to thoae finns that provide free services to a greater peitetttage of the public. Instead, the 
website and wizaed both list AHiante menbm within each tier randomly. For instmee, a Tier 1 
member serving fifty peioeid of the public could (and often does) appear above a Tier t membar 
ofreiing frK aervleeg to all taxpayers. 


Aside from thar coouaitmeai to oSer free sendees, Alliance participanrs are subject to 
s<rvaal other requirements and prohibitions, fim. pvticipants roust aaiUfy a series of privacy, 
confidentiality,techmoal-profideney, and otoerperfrititancestandards debneatod in the Alliancc^s 
opentiDS agreeraent and in Its agraement with the IRS._ Second, A1 U<a<» parrieipants ueprohibited 
fiom eondidoning free services on the purohaac of paid goods or services. TbiTO, participants are 
picabibit^ from ahsxini rofonaadoo with each other regarding the nature and scope of toefr free 
fcvvices befrm they eciiMlIy make those services available to the public through the Free Pile 
wvb&He. 

In its first year of operation (the 2003 filing season), the free File Alliaiice had seventeen 
membera* inoluding the two lergese pioviden of tax soibi^, Intuit, Inc. (TurboTax) and H&R 
Block (TaxCuO. Zbidnstha 2003 filing scuon most AHiance participants only offered free services 
to taxpaycre who had lets frun a certain Adjusted Gross IneomefAGr*}. Those AGI limits ranged 
frym 59,200 to J33,000’ Qiveo those peeanieTen, however, 119 million out of 127 million 
Jndividuai taxpayafs (or t^ptoximstely 94 percent) were eligible to receive Free Pile Services. 
ApproximMely 2.8 million taxpayers actually took advantage ofthepngiain. 


'Tier 5 >$ rasaived for new eotnnts into the ux-$oftware industry who cannot rdy on past 
perfbrmaace to deroonstnto frieii abifity to saris^ the AJliancs’s technical raquiiements. Instead, 
Ti er 5 parrieipants idf eeiri^thai they can meet those tequiionents. Tier 5 is designed to ensure 
that Alliince merobeiSbip does joot become a bamer lo enterins the lax'software mdustry. 

^Oneparrieipaxithad an AGI limit ofS100,000 but only served taxpayers filingForm 
1040E2. 
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Tte200SfiKMfieiKmhas«iinc85«4in«w^k«dl«wwM*lnthe»v*a4bili^ofno^8tfi«n4ces 

ttrtufih the Ftw File tttffuR. Ten out ofIhe twenty participaott in the 2005 Free File pw^m 
awlvrflng wariect leJto^it vd Sleek) offtred Free File *eryic« to all ^payers without 
rtstrirtioiL* Aoeortingly, this yw all individMl Lf.S. taspayws fihnsa»«wmbHwwTi Jamiary 1 
and April 15,2005, bad the option of ttceivang free filing aoview throu^ thef^ FUc program. 
As of fitorch 25,3.74 ntillion taxpayers bad filed their x«nma ikiotijb Fr« FilA a 43.7 potent 
incresso over the ume time last ym. 


Ajctitudes amongAlliansepartiaipentat^wdiiigthw eaptoftooaredivided. Several AllUnce 
piirtieipents have enthusiastically embraced onrcstcieted fice service because have found the 

program to be an dTeetive method of eresa-iseUiiig tharpald goods andservjces (e,s., sum 
filina services. t«t advice, financial products and services, etc.). Other Alliance merobera ^ 
ouposed » unresttiewd fi« of&rings. Those opposed to the ejqjaniion of fiM 
the ms, through iJw JFioe File progtam, has become a de/ticto univeraal provider of free ele^nic 
taX'prepandoa services. Moreover, they clum that the Free File program's tier smiotUre is in pW 
iiispoBsible for ft* eotpeuaioo of the program’a coverage. They erenow lobbying Traawiy wd/w 
fteIRS to llmilthescopeof free services available through d»program. AlRaacemcmberi inthia 
csmip claim that, without TreasittyflRS intervention, the xmeh^ed expansion of the Free File 
piiograra will reduce mvessneDl, imovaiion and oompetition in the marker for tax-preparation 
aciAwaro. 


With due understanding, I now turn m your specific cpicsttons. 

(}) Given the ogrv«iti«t|» in plbcft is the prevision of free sorvicts to all ao^ayers 
ciwgietitiyd or a of the awtiaost lawsf 



The growmg avmlability of tmrestrieied ftot larvieea ihtou^ the Free Fite program appean 

sL-nply lobothoresultofconipetitionamoiigmefRbersoffiieFreeFile Alll^e. AsloUgas Allia^ 

raembere sjc indapandently expanding thde fir«« offerings, such expansion and the compeiWon 
driving it are proeUely tbs soil of acdvilire the antittust laws wore designed to pfoied. Sweral 
A lliicce msmben indieme that they willingly provide fiee federal filing services bcfiaiise doing so 
increasea bietr sales offiin-prfee tax-preparaiicn and financial-advisoiy services. Snob “losalcadei'’ 
acrategi k ggn ^raity do not niie competitive concema Set Siiu ^mrkFit^ Co. v, Chws^on ^>ork 
PiVtg Co., 840 F,2d 1253,1256 Cir. 198^1 JbtaleA Bros., hw, v, American DisUiling Co., 570 
F.2d 848,856 (9* Or. 1977); IhofouBonling. Inc. v. I>r, Feppet Co., a a/,, 543 F. Supp. 1255,1268 
(W>D,La,198a). 


’Nothing I have reviewed suggests that Alliance members are cooperating with each other 
in this expansion. Simil vly. nothing 1 have reviewed suggests Oiat Alliance members arc using 
the program to signal dieir competitive inientiorta to cadi other either in cornieoiioR with fiee 
seivices or ancillaty paid services. If In fhet Alliance membera were coordinating their 
competitive efforts or wing the progtain to facilitate such coordination, this could raise 
competlcive concerns that the Anfimist Division might want to look at more doseJy. 
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While lc«ft‘Je*(Ser fWUigiw b«or a superficial resemblance to predatpty pri the two can 

bceasilydistinedshed. A fiitn eng^taprcdaioty pricing snoeeeds by priring below cost in the 
Jiopc of drivii^ OTl oomprtCtoars azid kter recouping its choit-tcm lo^es by charging a monopoly 
firice. In ccnirast, * loss-teadcr &oaiogy docs not depend on the oliwination of compofiUOA end is 
instead uscnediaMly profiieble in the »h«t term. Phillip £. Areeda, Hetb«t Uovenkan^, Antit^t 
ie»w, § 742f, VoU m, «t 470-71 (2d «d. 2002). Coosiaicrt with that, it appeaa these Free FjJe 
Alliance merabmthwofleronrtstriciadireeieyWcesbelicvB ibitdoiagsoprofittbiyiacrcaseatheir 
sales of fbU-priceprcductt end aeiviees. To our knowledge, no one has suj^ted that the offering 
of iioTejtricicdftttesenHces lhrou|ih the FieePile program has driven artyon* from the tax-soibwte 
ar pr e v e n ted eayooe dom enurisg Jl Accordingly, the recent ei^anston of flee services 
through the Free Wie progrun appears aonply to be & ferns of pro-compeiiiive price eutiing. 

It is also worth aoting thsx Free File's tier structure does not afgiear to be causuig the 
expamioB in unrestricted five servicei It istnic -up lo apointothat the tier stniccwe encoureges 
Allxuiccpartidpaotsto expand the scope of their &ee offerings. The hij^er&lifm's Iter* the more 
praminent it its plaeonient on the website and vie the wizard. Under ihe tier stnieturc, however, die 
benefits of a firm n^andlng its Aee offeringi are exhausted once fee £nn oEfen £ee services to fifty 
percent of the tn-paying public (ue., fee threshold necesHuy to achieve Tier 1 TnembCtsbip). Tire 
websife and the winrti treat ril Tier I pardcmenti equally. That is; the website is just as liltcly to 
list a Tier 1 panfcipaat first whefeer feet paitiapantoiTers free services to fifty peicent of taxpayen 
or onB>fauadnd peieertt Accordingly, oneo an AJliance moniber oBIrs fioe services to fifty per^t 
of taxpeyets, it derives no Ibifeer benefit fioni The Fbee FUa website by expanding the availability 
ofilsfreeaerviees. 

Moreover,it scwxoaunlifcelythatunretcrictedfine servioeswiUsupipreseinnovatiot) in the tax- 
p.-epara]ion softyivre sector. Some have contended feat by giving away Eedend ixx-prqiaraiion 
srqyices, Alliance mentbm lose all incentive to invest in research and developinent This view 
i|nores the fell contrive utihty of fee Free Fife pregnro. While it is true that fee firee federal 
poioducts themaeilveE do not gEnsoim tevenue, they are still vsefol as a tool for mariceting other 
services, Aoeordingly, Alliance memben still hove incentives to inprove their Free Fife products 
because doing so malm feoee Free products a raoro effective loel for crocs-marisetins ^1-price 
gcKids tad eervieea. 

f2) Can tk* Themitry D^feranait/i/tS, fw File Aliieitce, or any ciher Inttrttisd stakthoiders 
piae* lifi^tations o/r &a seepe of <y)brih£j reltaai to tf^Fno FileprogramT 

This IS leeUy two quesrioni^ fee answers to whi^ turn on who is troposing the limitations 
- i.e., feogovena&est or members ofthetax-soltwareindustiy. Cowistem withcwpievious advice 
(rt:e my letter to Xdnda R. Horowitlt, dated April 2004), both Treesuty and/or the 1R$ ve free to 
io^ase tmutations on fee scope of fee Free Fife program without risk of anthrust liability. The 
Supreme Court his nude clear feat neither the United Stateshor any aigency '*of the exeeutivebranch 
of fee Qovcnimem of fee United States" is a ‘person" subject to potential liabili^ under fee 
ShennanAct. t/>fU$d^esPestol5wicav.Fletningol!idtit,.ltd..234S. Ct. 1321,1325(2004). 

That said, we iMuld still encourage you to allow members of the tax-sofiwaro industry to 
iod^^andeotly price feeirpibducts as they see fit Thetrerul toward utvesmeted Free File offeiinga 
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tji€ FweFilc pn»gOTi!tanakiniy«)raa5«SKn«tt,we weoutapyoato lakcmlo accouni Qvb value 
iiiat ratpatrictetf tte tax-pwparatjxM services represent te Amencao public. 

Collective ectiofl by the fn» File Alliance or iu membcis is * diSbrem 
(Kpansion of mvka flin»u^ the Fr« File profrem is in «e«i^ 

A wotdiagly, any egwwoflt eraong Aniaac* mcnibcts w nam« auch^fttt aennce « b^ly a fomi 
ofpSStog<or«kastprice«abaiatio^^^ As such, the AatltmrtDivisionsenwsly 
any coortiMttsI attempt by Alliance tnembEre, other ttx-software Sms or ttedpMtiw aeitag on 

artT behalf ,10 TBBS?ee*eiviees»v»il«b5ethW’*oFi«eFrioprt5»«a*S»™a«Jyr*cAii{ttn«i 

Division would be ooacemed by any anenjptsby Aniancemeinbos tousc the File program » 
amcchwismtocoordiaetoiheteniison which memberaofftr goods orsenncses (either free or ^d). 

Should frte IRS become aware ofaTOrapu in either regard, we would ajjpttcWe your noting us 
iinmediBtdy.* 

1 hope tti« pwoeding has boon hdpfol. If you hove aoy qpBstiona. please do not hesitate to 
cull me at 203-616'0944 or GaoMtDuaite a 202-3S3>19Zd. 

Sioceiely, 



RsitftaS. Hane 

ChlB^Networlci dbTectmoloi^ Section 


ui: Ihomai O. Barnett, Esq. 

David K. S«e*» (CCKjL5dPCn^2ND;D3anies) 


*Wbi]e any agreement among AUiancQ members ro testrain the availability of Free Fiic 
services would be of great interest to the Antitrust Division, Alliance memfaeis gcncnllyhave the 
rittht jointly to petition the govemmenc to adopt restrictive measures without vie laiing the 
aniimistlaws. ShS asttrn JtaUraarfPraititnts Corftrenctv.NosrrMoicr FrrtgAr, fric, 3d5 
U.S. 127 (I9fil3i Worktrs of Antarico v. FWremgftWi, 381 U.S. d57 (1965), 









